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Module 2: Worker Participation 

Worker participation is critical to any health and safety program.   

Who is the “expert” on any job performed in your workplace?  Supervisors, managers, even safety 

directors may know a lot about the work performed in their workplace, but no one can understand a job 

as fully as the person who performs it.  Workers are in the best position to understand the requirements 

and risks of the work they do, and they have unique insight into how these risks can be controlled.  

Effective safety programs include opportunities to tap into this knowledge and use it to improve the 

program. 

Encourage Workers to Participate in the Program 

Exercise: In your groups, discuss some ways that a safety program can encourage employee 
participation.  Prepare to report out to the class. 
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Encourage Workers to Report Safety and Health Concerns 

Employees should be given positive reinforcement when they report safety and health concerns.  When 

hazards that are readily apparent to employees are reported to management, action can be taken to 

correct hazards before they result in employee injury and illness. 

The following are examples of employee reporting: 

 “Near miss” incident (accident) reports 

 Hazard cards 

 Report of unsafe condition 

 Report of procedure gaps 

 Reports of emerging hazards 

If an employer tracks these types of reports, these can be measured as leading indicators in monitoring 

of safety performance. 

OSHA prohibits retaliation against employees for reporting workplace hazards.  However, if employees 

are hesitant to make reports, they should have an option to report anonymously. 

Once a hazard is reported, management can demonstrate a commitment to safety by responding to 

each report in a timely manner.  Ideally, management would implement the corrective action that the 

employee suggested.  Management can also suggest alternative corrective actions if the one that is 

suggested could create other problems or is infeasible. It is helpful to engage employees in this problem 

solving process.  Management also has the option of taking no action, but if this is the decision that is 

made, management should explain to the employee why the decision was made to take no action and 

be willing to listen to the employee’s concerns.  Regardless of the final outcome, management should 

thank the employee for caring enough about safety to bring the issue to management’s attention.   
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Give Workers Access to Safety and Health Information 

OSHA regulations specifically require that employees are given access to information under a variety of 

workplace safety and health standards.  Examples of information that workers legally have a right to see 

include: 

 Safety Data Sheets (SDSs) for chemicals on the worksite’s chemical inventory 

 OSHA 300 logs with names removed and OSHA 300A Summary  

 Industrial hygiene and exposure monitoring reports 

Many OSHA standards contain requirements for worker participation.  For example, the Permit Required 

Confined Space Standards for General Industry, Construction, and state standards in Oregon and 

Washington contain provide employees who enter permit spaces with a right to observe air monitoring 

of permit spaces and hazard analysis for the permit required confined spaces. 

Washington State requires that employers maintain a safety bulletin board at every fixed worksite with 

8 or more employees.  Items to be placed on the safety bulletin board include: 

 Safety bulletins 

 Safety newsletters 

 Safety posters 

 Accident statistic 

 Other safety educational material 

No non-safety related content can be posted on the safety bulletin boards. 

Employees should have access to written safety programs, safety policies, procedures, and guidelines for 

the workplace.  Employees should be given time to attend training on workplace safety programs. 

Some employers hold Safety Toolbox meetings.  These are short, 10 to 15 minute, meetings that can be 

held daily, weekly, or monthly, at the start of the workshift or as part of a department or staff meeting. 

New Employee Safety Orientation is required in Washington State as a component of the Accident 

Prevention Program.  In other states this may not be specifically required.  However, providing 

information about the employer’s safety program when a new employee starts demonstrates the 

importance of safety to the organization and helps establish a culture of safety. 
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Involve Workers in All Aspects of the Program 

It can sometimes be difficult to convince 

employees to follow safety rules or procedures.  

However, if they understand the need for the 

safety rules and are involved in developing them, 

they will feel a sense of ownership for the safety 

program.  Employees will follow identified 

procedures because they are written in a way that 

makes sense to the workers and addresses their 

concerns.  If an employee believes in the value of 

the safety procedure, he/she can then champion 

this procedure to their coworkers. 

Employees can contribute by: 

 Providing input and review of safety 

programs and policies 

 Setting realistic goals 

 Assisting in evaluating whether or not a 

hazard control will be effective 

 Participating in worksite safety inspections 

 Providing on-the-job safety training to co-

workers and new employees. 

Safety Committees 

Employee safety committees provide a formal process for employee involvement in the safety program, 

and allow employees and management to come together in a cooperative manner to work towards to 

improving the safety program and reducing hazards.  Safety committees are invaluable in developing a 

strong safety program. 

Within Region 10, Oregon and Washington mandate workplace safety committees.  Employee safety 

committee representatives must be Elected by their coworkers, as opposed to SElected by 

management.  Safety committee members are elected for terms of one year, although neither state has 

established term limits.  Members must elect a chairperson. 

Minutes must be taken for each safety committee meeting.  Washington requires that safety committee 

minutes be kept for a period one year.  In Oregon, safety committee meeting minutes must be kept for 

three years. 
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Remove Barriers to Participation   

It is important for employees to feel that their involvement is welcome, and employers must ensure that 

there are no intentional or unintentional barriers to the reporting of workplace safety issues. 

It is important to address reports of safety issues in a manner that focuses on fact finding and not fault 

finding.  Employees may not trust that an employer places as much value on safety as they hope, and if 

that is the case, they may be hesitant to come forward.  A “blame the messenger” or “blame a 

coworker” attitude will discourage future participation. 

Some employers offer incentive programs in order to promote safety.  If the incentive program rewards 

employees for not “having” (i.e., “reporting”) accidents, then employees are effectively encouraged to 

withhold information about accidents that occur in the workplace.  This deprives the employer of the 

opportunity to identify the causes of the accident and take action to prevent future accidents from 

occurring.   

Many employers have come to appreciate the value of teamwork among employees: An effective work 

team has higher moral and does better quality work.  If an employee suffers an accident and reports it, 

which in turn deprives co-workers of a bonus or a pizza lunch, this would have negative impacts to the 

work team.  Sometimes, employee groups will then turn on and “bully” the employee who made the 

report.   

Disciplinary action and/or drug testing that occurs only after an accident or a hazard is reported can be a 

barrier to employee participation.  OSHA has an expectation that employers use disciplinary action to 

enforce safety rules in the workplace, however, disciplinary action must be used any time an employee 

violates a safety rule and not just when violation of the rule results in an accident.  If an employer 

requires drug testing of employees, it must be part of a comprehensive program and not conducted only 

after an accident has occurred.  Neither disciplinary action nor drug testing can be used to target a 

specific group of employees or in any other discriminatory manner.  Documenting disciplinary and drug 

testing policies and procedures, training managers on employer requirements and ensuring that they 

are followed can protect the employer from charges of discrimination or retaliation.  In addition, 

employees see that these measures are applied fairly.  

Whistleblower Protection 

Employees have the right to report safety issues without repercussions.  The OSH Act 11(c) gives 

employees the right to act as whistleblowers, and gives OSHA the authority to oversee and investigate 

complaints of discrimination or retaliation against whistleblowers.   

Employees who work in federal OSHA states, such as Idaho, can file whistleblower complaints through 

OSHA.  Employees who work in state plan states, such as Alaska, Oregon and Washington would file 

whistleblower complaints through their state.   
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Activity:  Work with your group to design either a 

 incentive program,  

 disciplinary program, or 

  drug testing program  
that does NOT act as a disincentive to employee safety participation.  Be prepared to share with the 
class. 
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MAR 12 2012 

MEMORANDUM 
FOR: 

REGIONAL ADMINISTRATORS, WHISTLEBLOWER PROGRAM MANAGERS 

FROM: RICHARD E. FAIRFAX 
Deputy Assistant Secretary 

SUBJECT: Employer Safety Incentive and Disincentive Policies and Practices 

Section 11(c) of the OSH Act prohibits an employer from discriminating against an employee because 
the employee reports an injury or illness. 29 CFR 1904.36. This memorandum is intended to provide 
guidance to both field compliance officers and whistleblower investigative staff on several employer 
practices that can discourage employee reports of injuries and violate section 11(c), or other 
whistleblower statutes. 

Reporting a work-related injury or illness is a core employee right, and retaliating against a worker for 
reporting an injury or illness is illegal discrimination under section 11(c). Other whistleblower statutes 
enforced by OSHA also may protect employees who report workplace injuries. In particular, the Federal 
Railroad Safety Act (FRSA) prohibits railroad carriers, their contractors and subcontractors from 
discriminating against employees for reporting injuries. 49 U.S.C. 20109(a)(4). 

If employees do not feel free to report injuries or illnesses, the employer's entire workforce is put at risk. 
Employers do not learn of and correct dangerous conditions that have resulted in injuries, and injured 
employees may not receive the proper medical attention, or the workers' compensation benefits to 
which they are entitled. Ensuring that employees can report injuries or illnesses without fear of 
retaliation is therefore crucial to protecting worker safety and health. 

There are several types of workplace policies and practices that could discourage reporting and could 
constitute unlawful discrimination and a violation of section 11(c) and other whistleblower protection 
statutes. Some of these policies and practices may also violate OSHA's recordkeeping regulations, 
particularly the requirement to ensure that employees have a way to report work-related injuries and 
illnesses. 29 C.F.R. 1904.35(b)(1). I list the most common potentially discriminatory policies below. OSHA 
has also observed that the potential for unlawful discrimination under all of these policies may increase 
when management or supervisory bonuses are linked to lower reported injury rates. While OSHA 
appreciates employers using safety as a key management metric, we cannot condone a program that 
encourages discrimination against workers who report injuries. 

1. OSHA has received reports of employers who have a policy of taking disciplinary action against 
employees who are injured on the job, regardless of the circumstances surrounding the injury. 
Reporting an injury is always a protected activity. OSHA views discipline imposed under such a 
policy against an employee who reports an injury as a direct violation of section 11(c) or FRSA. 
In other words, an employer's policy to discipline all employees who are injured, regardless of 
fault, is not a legitimate nondiscriminatory reason that an employer may advance to justify 
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adverse action against an employee who reports an injury. In addition, such a policy is 
inconsistent with the employer's obligation to establish a way for employees to report injuries 
under 29 CFR 1904.35(b), and where it is encountered, a referral for a recordkeeping 
investigation should be made. Where OSHA encounters such conduct by a railroad carrier, or a 
contractor or subcontractor of a railroad carrier, a referral to the Federal Railroad 
Administration (FRA), which may conduct a recordkeeping investigation, may also be 
appropriate. 

2. In another situation, an employee who reports an injury or illness is disciplined, and the stated 
reason is that the employee has violated an employer rule about the time or manner for 
reporting injuries and illnesses. Such cases deserve careful scrutiny. Because the act of 
reporting the injury directly results in discipline, there is a clear potential for violating section 
11(c) or FRSA. OSHA recognizes that employers have a legitimate interest in establishing 
procedures for receiving and responding to reports of injuries. To be consistent with the 
statute, however, such procedures must be reasonable and may not unduly burden the 
employee's right and ability to report. For example, the rules cannot penalize workers who do 
not realize immediately that their injuries are serious enough to report, or even that they are 
injured at all. Nor may enforcement of such rules be used as a pretext for discrimination. In 
investigating such cases, factors such as the following may be considered: whether the 
employee's deviation from the procedure was minor or extensive, inadvertent or deliberate, 
whether the employee had a reasonable basis for acting as he or she did, whether the 
employer can show a substantial interest in the rule and its enforcement, and whether the 
discipline imposed appears disproportionate to the asserted interest. Again, where the 
employer's reporting requirements are unreasonable, unduly burdensome, or enforced with 
unjustifiably harsh sanctions, they may result in inaccurate injury records, and a referral for a 
recordkeeping investigation should be made. 

3. In a third situation, an employee reports an injury, and the employer imposes discipline on the 
ground that the injury resulted from the violation of a safety rule by the employee. OSHA 
encourages employers to maintain and enforce legitimate workplace safety rules in order to 
eliminate or reduce workplace hazards and prevent injuries from occurring in the first place. In 
some cases, however, an employer may attempt to use a work rule as a pretext for 
discrimination against a worker who reports an injury. A careful investigation is needed. 
Several circumstances are relevant. Does the employer monitor for compliance with the work 
rule in the absence of an injury? Does the employer consistently impose equivalent discipline 
against employees who violate the work rule in the absence of an injury? The nature of the 
rule cited by the employer should also be considered. Vague rules, such as a requirement that 
employees "maintain situational awareness" or "work carefully" may be manipulated and used 
as a pretext for unlawful discrimination. Therefore, where such general rules are involved, the 
investigation must include an especially careful examination of whether and how the employer 
applies the rule in situations that do not involve an employee injury. Enforcing a rule more 
stringently against injured employees than noninjured employees may suggest that the rule is 
a pretext for discrimination against an injured employee in violation of section 11(c) or FRSA. 

4. Finally, some employers establish programs that unintentionally or intentionally provide 
employees an incentive to not report injuries. For example, an employer might enter all 
employees who have not been injured in the previous year in a drawing to win a prize, or a 
team of employees might be awarded a bonus if no one from the team is injured over some 
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period of time. Such programs might be well-intentioned efforts by employers to encourage 
their workers to use safe practices. However, there are better ways to encourage safe work 
practices, such as incentives that promote worker participation in safety-related activities, 
such as identifying hazards or participating in investigations of injuries, incidents or "near 
misses". OSHA's VPP Guidance materials refer to a number of positive incentives, including 
providing tee shirts to workers serving on safety and health committees; offering modest 
rewards for suggesting ways to strengthen safety and health; or throwing a recognition party 
at the successful completion of company-wide safety and health training. See Revised Policy 
Memo #5 - Further Improvements to VPP (June 29, 2011). 
 
Incentive programs that discourage employees from reporting their injuries are problematic 
because, under section 11(c), an employer may not "in any manner discriminate" against an 
employee because the employee exercises a protected right, such as the right to report an 
injury. FRSA similarly prohibits a railroad carrier, contractor or subcontractor from 
discriminating against an employee who notifies, or attempts to notify, the railroad carrier or 
the Secretary of Transportation of a work-related personal injury. If an employee of a firm with 
a safety incentive program reports an injury, the employee, or the employee's entire work 
group, will be disqualified from receiving the incentive, which could be considered unlawful 
discrimination. One important factor to consider is whether the incentive involved is of 
sufficient magnitude that failure to receive it "might have dissuaded reasonable workers from" 
reporting injuries. Burlington Northern & Santa Fe Railway Co. v. White, 548 U.S. 53, 68 (2006). 
 
In addition, if the incentive is great enough that its loss dissuades reasonable workers from 
reporting injuries, the program would result in the employer's failure to record injuries that it 
is required to record under Part 1904. In this case, the employer is violating that rule, and a 
referral for a recordkeeping investigation should be made. If the employer is a railroad carrier, 
contractor or subcontractor, a violation of FRA injury-reporting regulations may have occurred 
and a referral to the FRA may be appropriate. This may be more likely in cases where an entire 
workgroup is disqualified because of a reported injury to one member, because the injured 
worker in such a case may feel reluctant to disadvantage the other workgroup members. 

Please contact the Office of Whistleblower Protection Programs at (202) 693-2199 if you have further 
questions. 

https://www.osha.gov/as/opa/whistleblowermemo.html 
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